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          NO. 44904 
 
          Kootenai County Case No.  
          CR-2015-16290 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Eiland failed to establish that the district court abused its discretion by imposing a 
unified sentence of six years, with three years fixed, upon his guilty plea to felony DUI? 
 
 
Eiland Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 On October 4, 2015, an officer stopped Eiland for speeding, weaving on the roadway, and 
nearly hitting a curb.  (R., p.11.)  Upon contacting Eiland, the officer noted that Eiland smelled 
of alcohol and had “water[y] red eyes.”  (R., p.11.)  While performing field sobriety tests, Eiland 
became argumentative and was verbally abusive toward the officer.  (R., p.12.)  He failed field 
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sobriety testing and refused to submit to a breath test.  (R., p.12.)  The officer subsequently 
learned that Eiland’s driver’s license was “suspended/revoked.”  (R., p.12.)   
The state charged Eiland with DWP and felony DUI (two or more prior DUI convictions 
within 10 years), with a persistent violator enhancement.  (R., pp.65-67.)  While the instant 
offense was pending, Eiland failed to appear for a court hearing and a bench warrant was issued 
for his arrest.  (R., p.4.)  He “took off to Chicago and was gone for quite some time,” as “they 
decided he wasn’t extraditable and so he was just kind of doing whatever he wanted.”  (11/14/16 
Tr., p.17, Ls.8-16.)  Consequently, Eiland was not returned to Idaho to answer for the instant 
offense until he “eventually decided … to go back to … South Dakota or North Dakota where he 
got picked up” on the outstanding bench warrant in this case.  (11/14/16 Tr., p.17, Ls.16-20; R., 
p.5.)  Subsequently, pursuant to a plea agreement, Eiland pled guilty to the instant felony DUI 
and the state dismissed the remaining charge and the enhancement.  (R., pp.68-69.)  The district 
court imposed a unified sentence of six years, with three years fixed.  (R., pp.79-81.)  Eiland 
filed a Rule 35 motion for a reduction of sentence one day later, which the district court denied.  
(R., pp.82-83, 90.)  Eiland filed a notice of appeal timely from the judgment of conviction.  (R., 
pp.93-96.)   
Eiland asserts his sentence is excessive in light of his willingness to participate in alcohol 
abuse treatment, family support, and purported remorse.  (Appellant’s brief, pp.3-4.)  The record 
supports the sentence imposed.   
When evaluating whether a sentence is excessive, the court considers the entire length of 
the sentence under an abuse of discretion standard.  State v. McIntosh, 160 Idaho 1, 8, 368 P.3d 
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008).  It is presumed 
that the fixed portion of the sentence will be the defendant's probable term of confinement.  State 
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v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007).  Where a sentence is within statutory 
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.  
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted).  To carry this burden the appellant 
must show the sentence is excessive under any reasonable view of the facts.  Id.  A sentence is 
reasonable if it appears necessary to accomplish the primary objective of protecting society and 
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution.  Id.  The 
district court has the discretion to weigh those objectives and give them differing weights when 
deciding upon the sentence.  Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965 
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of 
punishment, deterrence and protection of society outweighed the need for rehabilitation).  “In 
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where 
reasonable minds might differ.”  McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens, 
146 Idaho at 148-49, 191 P.3d at 226-27).  Furthermore, “[a] sentence fixed within the limits 
prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial 
court.”  Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).    
The maximum prison sentence for felony DUI (two or more prior DUI convictions within 
10 years) is 10 years.  I.C. § 18-8005(6).  The district court imposed a unified sentence of six 
years, with three years fixed, which falls well within the statutory guidelines.  (R., pp.79-81.)  On 
appeal, Eiland contends that his sentence is excessive because he has family support in Illinois, 
apologized for his actions, and is willing to participate in alcohol abuse treatment.  (Appellant’s 
brief, pp.3-4.)  However, Eiland had family support at the time that he committed the instant 
offense, and his history of having family support has not precluded him from continually 
committing crimes; it is noteworthy that Eiland committed the instant DUI offense just months 
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after he was convicted of a prior DUI offense, and that his entire history of criminal offenses 
occurred while he was reportedly residing at his mother’s listed address in Illinois, which is also 
where he was residing after he absconded in this case.  (PSI, pp.2, 7-17;1 R., p.66; 11/14/16 Tr., 
p.14, Ls.24-25.)  Furthermore, he failed to ever seek treatment for his alcohol abuse, even during 
the period of time that this case was pending and he had absconded to the State of Illinois, and he 
did not express an interest in treatment until after he was returned to Idaho and “locked up” for 
the instant offense.  (11/14/16 Tr., p.17, Ls.8-16; PSI, pp.20, 22.)    
At sentencing, the state addressed Eiland’s ongoing criminal offending, the danger he 
presents to society, and his failure to be deterred despite numerous prior legal sanctions.  
(11/14/16 Tr., p.14, L.2 – p.16, L.20 (Appendix A).)  The district court subsequently articulated 
the correct legal standards applicable to its decision and also set forth its reasons for imposing 
Eiland’s sentence.  (11/14/16 Tr., p.19, L.24 – p.21, L.21 (Appendix B).)  The state submits that 
Eiland has failed to establish an abuse of discretion, for reasons more fully set forth in the 
attached excerpts of the sentencing hearing transcript, which the state adopts as its argument on 
appeal.  (Appendices A and B.)  
 
                                            
1 PSI page numbers correspond with the page numbers of the electronic file “EILAND, 
Dontavian – SC #44904 Sealed.pdf.” 
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Conclusion 
 The state respectfully requests this Court to affirm Eiland’s conviction and sentence. 
       




      __/s/_Lori A. Fleming___________ 
      LORI A. FLEMING 
      Deputy Attorney General 
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      Paralegal 
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1 THE COURT: Is there anything further that 1 recommendation, please? 
2 you'd like to say about this case or the about the 2 MR. MORTENSEN: Thank you, your Honor. 
3 sentence you should rea!lve? You don't have to make a 3 Your Honor, I am asking for a 10-year unified 
4 statement to the Court, but if you'd like to make one 4 sentence. I'm asking the Court for a three plus seven 
5 rd be happy to listen to it. s and I am asking the Court to Impose that sentence. I do 
6 THE DEFENDANT: Yes, I would like to make one. 6 see -- I think the defendant's been In custody twice on 
7 THE COURT: You may stand or sit, however is 7 this matter. First for two days and then again for 87 
8 more comfortable for you. 8 days. So I'm asking for credit for 89 days In jail. I 
9 THE DEFENDANT: Yeah, I want to apologize to 9 do belleve that's accurate, but I'll defer to defense 
10 the Court for my behavior and making a bad decision of 10 when they make their comments. 
11 getting in the car driving whlle I was Intoxicated. I 11 Y04X Honor, the Court sees the defendant's 
12 just want to get back out there with my famlly as soon 12 alminal history, and I hate to go over what we all 
13 as I c.an. I want to take care of my kids and get back 13 know, but I see a -- two domestic batteries In 2001. A 
14 to work and hoping the Court can be lenient and I can go 14 domestic battery in 2000. In 2000 the aggravated 
15 back home. I want to be with my famlly. 15 battery with a deadly weapon. I think he went to prison 
16 I came here for a weekend and it's just been 16 on that case. 2002 resisting. 2006, convictions for 
17 disastrous just by me driving a ca-, you know. I 17 contempt. A 2004 felony possession. In 2004, domestic 
18 understand - rm learning my lesson. This Is the 18 abuse no-contact order vlolatlons, oontempt. 
19 longest I've f?>/er been locked up on a,:ry DUI out of the 19 Couple misdemeanor possessions out of 2004. 
20 previous ones I got. I'm just really hoping you'll 20 Criminal mischief out of 2004. Assault out of 2004. 
21 allow me the opportunity to go back with my family and 21 Domestic abuse out of 2005. Assault out of 2005. A 
22 take care of my kids and get back to work, sir. 22 vehide offense out of 2006. Contempts out of 2006. 
23 THE COURT: Thank you. 23 Menacing, 2011. 2012, misdemeanor possession. 2016, 
24 THE DEFENDANT: Thank you. 24 trespass. This is a fetony DUI with two misdemeanors 
25 THE COURT: What Is the State's 2S being In 2012 and 2015. 
13 14 
1 Your Honor, It's clear - my interpretation of 1 in harm's way and that's what a DUI Is. He puts other 
2 the defendant's almlnal history is he thinks he can go 2 drivers In harm's way and he's done this on two 
3 wherever he wants and do whatever he wants. His 3 occasions that we know of In the past; 2012 and 2015. 
4 criminal history spans 111nois, Iowa, Nebraska, North 4 And then when the law enforcement officer is dealing 
5 Dakota, Montana, Idaho. In one shape, form or another, s with him he gets verbally abusive when the officer's 
6 he's a risk to the public. 6 just trying to do his job. 
7 He has history of substance abuse. Alcohol 7 And so I think that a prison sentence 
8 abuse. A history of violence. I view DUI as a crime of 8 appropriate In this case, your Honor. I think it meets 
9 violence. I don't think we need to sit here and wait 9 the goals of sentencing. I don't see there's any 
10 for him to hit or injure or klll somebody with his 10 restitution In this case. And, again, your Honor, I 
11 vehlde while he's Intoxicated. He has put six states 11 just -- I interpret this as the defendant thinks he can 
12 at risk CNer the last 16 years, If not longer. I think 12 go wherever he wants and do whatever he wants and I 
13 it's only a matter of time before somebody seriously 13 think It needs to come to a stop. 
14 gets hurt. 14 And that's despite having gone to prison twice 
15 I think that public safety Is paramount In 15 before it appears. I think he went to prison on the 
16 this case. I think that Imposing a prison sentence will 16 possession case In 2004 and I think he went on the 
17 also address the needs of rehabilitation and deterrence. 17 aggravated battery in 2000. I could be wrong, but as I 
18 I think that seeing a defendant Ike this go to prison, 18 expressed before, NOCs and PSis are hard to read. All 
19 having him on parole eventually. Having him get 19 we see Is there was prison. &it, your Honor, that's my 
20 treatment towards the end of his determinate sentence 20 recommendation. Thank you. 
21 can address those factors, but I think that public 21 THE COURT: Defense's recommendation, please. 
22 safety is foremost In this case. The defendant has 22 MR. LOGSOON: Well, your Honor, we're asking 
23 demonstrat.-ed for nearly two decades that he puts people 23 the Court place Mr. Elland on a two-year period of 
24 at risk. And I think the public demands prison In a 24 supervised probation. I think the unclel1ylng in this 
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I Mr. Eiland comes to us mostly from Dl!nols. 1 in his record are pretty old at this point. 
2 I think he was working in the oil fields in either North 2 The aggravated battery and the sort of really 
3 or South Dakota. His child and mother of his child live 3 violent stuff, that happened when he was 17 when he was 
4 in South Dakota. They were in touch with me for a while 4 charged with murder and that Is what became that 
5 there trying to figure out how he might end up moving 5 aggravated battery with a firearm. 
6 there. But I think, at this point, he's either planning 6 And then he, you know, has some cocaine; that 
7 on moving there or back to Illinois with his family. 7 was a good 12 or so years ago. And since then it's just 
8 This Is a case where originally the State was 8 sort of been petty oimes. He's Indicated to me that 
9 going to be recommending probation and then he took off 9 he's never received any sort of treatment, even when he 
10 to Ollc.ago and was gone for quite some time. And so I 10 was In the prison system, for that coc.aine charge. They 
11 was th!nlcfng that the State would be asking for prison 11 simply kept him there for, I don't know how long he 
12 today, but I thought that the reason would be because he 12 said, it was supposed to be two years and he did 90 days 
13 took off when he had a perfectly good offer from them 13 or something l!lce that. It's always amazing to me how 
14 and then decided to go to Dllnols where they dedded he 14 oiminal Justice works In some other states. 
15 wasn't extraditable and so he was just kind of doing 15 So he's never had any treatment of any kind. 
16 whatever he wanted. He eventually decided, though, to 16 I think he's taken this matter pretty seriously after he 
17 go back to -- I think it was in South Dakota or North 17 got brought back here, and looking at what he was facing 
18 Dakota where he got picked up and he chose to be 18 here, I would say Mr. Eiland has never dealt with a 
19 extradited when he arrived there and take care of this 19 oiminal justice system like the one we have here In 
20 matter. 20 Idaho. And he was not pleased when I was trying to 
21 The mr. Bland that I know Is 39 years old 21 explain to him sort of the realities of the way things 
22 now. He has a lot of debts. You could see that. And 22 work here as compared to the way they work in other 
23 as it says, it's somewhat stressful for him. To me he 23 states where he's been In trouble. So I think we've --
24 just sort of comes across as a guy who Is just trying to 24 he's definitely gotten the message pretty loud and dear 
25 make his way through life. A lot of the things that are 25 as to the way the conduct works. 
17 18 
1 But, of course, he's not planning on staying 1 Influence of alcohol, It is the judgment of the Court 
2 here. His plan would be to return home and try to st.ay 2 that you're guilty of that offense. The Court has four 
3 out of trouble there because obviously If he gets In 3 factors of sentencing in mind today and that's what rm 
4 more trouble he would be brought back here again. rm 4 supposed to think about. 
5 not really sure how Interstate CX>ITlpactS work with 5 Those factors, lndudlng how to best protect 
6 Dfinols. If Dlinois is saying they won't extradite 6 society with a sentence that's given. Also how to deter 
7 him for a warrant, presumably they would feel 7 you from oimlnal conduct. But also how to deter other 
8 differently about him If it's a probation matter. But, 8 people from such offenses. A third factor Is how to 
9 In any case, that I believe Is what his plan is at this 9 address the punishment that society expects 1.11der the 
10 point. 10 drwmstances, and then another one is how to help any 
11 r think this is a guy who really just needs 11 rehabilitatlon that can be aided by the Court's 
12 to -- sort of piggybaddng on what Mr. Moroonsen was 12 sentencing. I do give you credit for 89 days served 
13 saying •• sort of settle down and find a job and not 13 leading up to today. rm ordering that you submit a DNA 
14 drive around so much, but l think he was trying go where 14 sample for the Department of Probation and Parole. 
15 the money was and the oil fields were out there In North 15 That's a cheek swab and a tht.mb print so your DNA Is on 
16 Dakota, that's what made sense at that time. 16 rea>rd with the Idaho Bureau of Oimlnal Identification. 
17 But he's obviously impadl!d a number of people 17 This Is a case In which the Court is concerned 
18 with the conduct with the conduct that occurred in this 18 about the protedlon of society. It's really the 
19 case. And I think he has been In rustody for 89 days. 19 primary - one of the primary factors of sentencing. 
20 I think that certainly sent a pretty strong message to 20 And In this matter the polce report indic.ates that your 
21 him and so we think that probation would be appropriate 21 vehlde was speeding. n was weaving within its lane of 
22 at this time. Thank you. 22 travel from centerline to wrb. So you were weaving 
23 THE COURT: Thank you. 23 down the road and oncoming traffic - or pedestrians or 
24 Well, Mr. Eiland, having accepted your guilty 24 really anybody in your way was placed in danger that 
25 plea to the offense of felony driving under the 25 night. 
19 20 
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1 I'm not going to outline the criminal history, 1 reason at all for one full year. 
2 but I think the prosecution aca,rately descnbes it as 2 Any questions from the State? 
3 j ust a more or less constant threat to society wherever 3 MR. MORTENSEN: No, thank you. 
4 you've been; with violence, with DUI, with drug use and 4 THE COURT: How about the defense? 
5 drug convictions, with trespasses, with vehlde •• s MR. LOGSDON: No, thank you. 
6 operating a vehide with intent - I don't know what 6 THE COURT: All right. With that then, you're 
7 that means -- in the state of Iowa. I'm guessing it's 7 remanded to the bailiff to begin the service of this 
8 like a joyride-type statute, driving a vehicle and 8 sentence. You're excused. 
9 not -- without the owner's oonsent. Looks like it was 9 (Matter adjourned.) 
10 probably a misdemeanor. 10 
11 But with all of this In mind, the •• the 11 
12 protection of society ls going to be the foremost factor 12 
13 that the C.OUrt has to think about here. And so your 13 
14 unified sentence In this matter is going tn be a 14 
15 six-year sentence, three years fixed followed by three 15 
16 years indeterminate. rm IJ11X)Sing that sentence rm not 16 
17 retaining jurisdiction rm not suspending it and placing 17 
18 you on probation, I'm going to send you down to the 18 
19 Idaho State Penitentiary with the credit for 89 days 19 
20 served and then you can take this matter up with the 20 
21 parole board once the fixed period has been served. 21 
22 I am ordering that your driver's license is 22 
23 suspended absolutely for a one-year period and that 23 
24 starts from the time you get out of prison. So from the 24 
25 day you walk out of prison, you cannot drive for any 25 
21 22 
